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OPI1 NI ON

SRER L B i

s This appeal is made pursuant to section 18593
2 of the Revenue and Taxation Code fromthe action of the
3 Franchi se Tax Board on the protest of Blaine S. and
h Barbara §. Butler against proposed assessments of addi-
| t{onal pgersonal income tax in the amounts of $2,380.04,
$2,346.19 and $2,499.47 for the years 1977, 1978 and
. 1979, fespectively.
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Appel lants are residents of the State of Utah
and filed nonresident California income tax returas
during. the years at issue.. Appellant-husband is a prac-
t-icing- attorney whose principal office is in Los Angeles,
California. Appellant's California source inconme was 78
percent of their total income in 1977, and 100 percent
thereof. in each of 1978 and 1979.

_ _ During these years, appellant claimed various
item zed deductions, including Interest paynents and
property taxes Paid on behalf of Utah real property,

sales tax paid to Utah, and charitable contributions made
to Uah charities. On their California returns for those
‘years, appellants, as with their income, apportioned 78
percent of their total item zed deductions (including

t hose noted aocove) in 1977, and 100 percent thereof in
each of 1978 and 1979, to California. Upon audit,
respondent determned that these item zed deductions had
no connection with California source inconme, and, accord-
ingly, disallowed their deduction and substituted standard
deductions in appropriate anounts for each year. Appel-

|ants protested the resulting assessnents and respondent's
denial of that protest led to this appeal.

The sole issue to be decided is whether appel-

| ants have established that they are entitled to the
clained item zed deducti ons.

It is well established that the taxpayer has
the burden of proving his entitlement to claimed deduc-
tions. (New Colonial Ice Co. v. Helvering, 292 U S
435 [78 L. Ed. 13481 (1934); Appeal of Janes M Denny,
Cal. St. Bd. of Equal., May 17, 1962,) Mbreover,” as *
nonresi dents, appellants nust establish a connection
bet ween the clained deductions and the income arisin
froma California source. (Rev. 6 Tax. Code, § 173071,
Appeal of Louis and Ann Dulien,, Cal. St. Bd. of Equal.
July 26, 1978.)

| nstead of attenpting to establish such a
connection with respect to the deductions, aﬁpellants
apparently contend that respondent's action here results
in unconstitutional discrimnation against them W
bel i eve that the adoption of_Progosition 5_b¥ the voters
on June 6, 1978, adding section 3.5 to article IIl of the
California Constitution precludes our determ ning that
the statutory provisions involved here are unconstitu-
tional or unenforceable. In brief! said section 3.5 of

article Ill provides that an administrative agency has
no power to declare a statute unconstitutional or
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unenforceabl e unl ess an appellate court has made such a
determination. Furthernore, this board has a well -estab-
l'i shed policy of abstention from deciding constitutional
questions in appeals involving deficiency assessnents.
(Appeal of Ruben B. Salas, Cal. St. Bd. of Equal., Sept.
27, 1978; Appeal of Iris E. Clark, Cal. St. Bd. of Equal.,
March 8, 1976.) This policy is based upon the absence

of specific statutory authority which would allow the
Franchi se Tax Board to obtain judicial review of an
adverse decision in a case of this type, and our belief

t hat such review should be avail able for questions of
constitutional inportance. This policy properly applies
to this appeal. It should be noted, however, that the
United States Supreme Court has concluded that it is
constitutionally permssible for a state to limt a
nonresident's deductions to those connected with income
fromsources within the taxing state. (Shaffer v.

Carter, 252 u.s. 37, 57 [64 L.Ed. 445) (T920); Travis v.
Yal € & Towne Manufacturing Co., 252 U.S. 60, 75 [64 L.Ed.
460] (1920).)

In any event, nothing in the record establishes
that the subject deductions were incurred in connection
with California source incone. Absent any significant
evidence in support of the clained deductions, respon-
dent's disall owance nust be affirmed. (Appeal of Louis
and Ann pulien, supra; Appeal of Myron ET and Al iCE Z.
Gire, Cal. St. Bd. of Equal., Sept. 10, 1969.)
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T 1 S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Blaine S. and Barbara G Butler against pro-
posed assessnents of additional personal incone tax in
t he amounts of $2,380.04, $2,346,19 and $2,499.47 for the
years 1977, 1978 and 1979, respectively, be and the sane
I's hereby sustained.

Done at Sacramento, California, this 13th day
of Decenber 1933, by the State Board of Equalization,
with Board Menbers M. Bennett, M. Collis, Mr. Dronenburg
and M. Nevins present.

WIlliam M. Bennett_ _ _ _ _ _ _ _ , Chai r man
Conway H. Collis . Menber
Ernest J. Dronenburg, Jr. . Menber
Ri chard Nevins , Menber

, Menber
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